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Freedom of Information Response
Our reference:  FOI 24-2517
Responded to:  07 November 2024


Your recent request for information is replicated below, together with our response.
The claim is that one or even two minors have been seriously sexually assaulted and or raped by illegal immigrants from the Cladhan hotel. 
1. I simply want to know if there is any truth in this? (This is a simple yes or no answer and is in the public interest!) 
If it is a no, I can and will help the police in rejecting the spread of miss information. 
In terms of section 18 of the Act, I can neither confirm nor deny whether any sexual offences have been committed by residents of the Cladhan hotel.
Section 18 applies where the following two conditions are met: 
- It would be contrary to the public interest to reveal whether the information is held
Whilst we accept that you may have a particular personal interest in being informed as to whether or not the information sought is held, the overwhelming public interest lies in protecting individuals’ right to privacy and the expectation of confidence that the public have in Police Scotland as regards their information.
- If the information was held, it would be exempt from disclosure in terms of one or more of the exemptions set out in sections 28 to 35, 38, 39(1) or 41 of the Act. In this case:
[bookmark: _Hlk181353094]Section 34(1)(b) - Investigations
Information is exempt information if it has at any time been held by a Scottish public authority for the purposes of an investigation, conducted by the authority, which in the circumstances may lead to a decision by the authority to make a report to the procurator fiscal to enable it to be determined whether criminal proceedings should be instituted.
Section 38(1)(b) - Personal Data 
Personal data is defined in Article 4 of the General Data Protection Regulation (GDPR) as:
‘Information relating to an identified or identifiable natural person (“data subject”); an identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier such as a name, an identification number, location data, an online identifier or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person’
I am of the view that the potential for an offender to be identified is significant, making any statistical information ‘personal data’.
Section 38(2A) of the Act provides that personal data is exempt from disclosure where disclosure would contravene any of the data protection principles set out at Article 5(1) of the GDPR which states that:
‘Personal data shall be processed lawfully, fairly and in a transparent manner in relation to the data subject’
Article 6 of the GDPR goes on to state that processing shall be lawful only if certain conditions are met.
The only potentially applicable condition is set out at Article 6(1)(f) which states:
‘Processing is necessary for the purposes of the legitimate interests pursued by the controller or by a third party, except where such interests are overridden by the interests or fundamental rights and freedoms of the data subject which require protection of personal data, in particular where the data subject is a child’
Whilst I accept that you may have a legitimate interest with regards the disclosure of this information and that disclosure may well be necessary for that purpose, I am nonetheless of the view that those interests are overridden by the interests or fundamental rights and freedoms of the data subject.
Furthermore, the personal data in question would reveal information about an individual’s:
- criminal convictions
- offences
- related security measures
Whilst that does not in itself render the information special category personal data, it is our view that section 10 of the Data Protection Act 2018 makes clear that such information should be treated in a very similar way.
Article 9 of the GDPR only allows special category data to be processed in very limited circumstances and it is assessed that none of those circumstances are relevant here.
Taking all of the above into account, it is my view that disclosure of the information sought would be unlawful.
Section 35(1)(a)&(b) - Law Enforcement
Information is exempt information if its disclosure under this Act would, or would be likely to, prejudice substantially the prevention or detection of crime and/ or the apprehension or prosecution of offenders.
Section 39(1) - Health and Safety
Information is exempt information if its disclosure would or would be likely to endanger the physical or mental health or safety of an individual. 
As previously stated, disclosure could lead to communities wrongly ‘outing’ individuals resulting in a serious detriment to their mental wellbeing, as well as a significant risk that they will come to serious physical harm. 
Public Interest Test
Whilst I accept that there is a public interest in terms better informing the public as to the management of incidents in the areas in which they live, there can be no parallel interest in the disclosure of information where there would be a detriment to the ability of Police Scotland to prevent and detect crime and keep people safe from harm.
Disclosure would undoubtedly increase the likelihood of individuals being physically or mentally harmed and it would also impede the police in terms of carrying out their duties.
It is therefore my view that where held, any information which exists would be considered exempt from disclosure.

1. Can you tell me please, how many arrests have been made by the police against people who reside or even used to reside in the hotel. From January 2024 until now 02nd October 2024?
(This is just a figure! We are not interested in crimes or arrest AT the hotel itself (As you have pointed out that’s two. 1x Common Assault and 1x Possession of drugs.) as that wasn’t the question asked in the original FOI! I can only assume that with a cost over £600 to actually answer the original question posed about immigrants and refugees, this is a lot?) 
We do not have access to a list of hotel residents and any response would therefore be based on individuals providing the hotel as their address at the time of an arrest.
Notwithstanding, The Criminal Justice (Scotland) Act 2016 removed the separate concepts of arrest and detention and replaced them with a power of arrest without warrant - where there are reasonable grounds for suspecting a person has committed, or is committing, an offence. 
When a person is arrested, a statement of arrest should be read over as soon as reasonably practicable, and details recorded in the arresting officer’s notebook.  
A person is ‘Not Officially Accused’ (a suspect) when arrested and not cautioned and charged.  They are ‘Officially Accused’ once arrested and cautioned and charged.
If conveyed to a police station, the arrested person will have their details recorded in our National Custody System.  
There are situations however whereby a person must be released from police custody prior to their arrival at a police station - effectively they are ‘de-arrested’ - where the reasonable grounds for suspicion no longer exist.  In those circumstances, the details of an arrested person are not held electronically. 
As a result, we are unfortunately unable to collate comprehensive arrest data, as case by case assessment of all officer notebooks would be required - in addition to the partial arrest data held in the National Custody System.
Unfortunately, I estimate that it would cost well in excess of the current FOI cost threshold of £600 to process your request and I am therefore refusing to provide the information sought in terms of section 12(1) - Excessive Cost of Compliance.
For the reasons outlined above, Police Scotland do not collate data on arrests.  
Notwithstanding the above, it is likely that there would be similar issues with disclosure as those articulated in our response to question one above.



1. How many, if any, (hopefully zero) of the 280 sexual crimes were against minors, defined as anyone under the age of 18?
I can advise that of the 280 group 2 (sexual) crimes reported, 144 had a victim under the age of 18 at the time of the crime. 
I would clarify that although 280 group 2 (sexual) crimes were reported to Police Scotland in the Falkirk area between 1st January and 21st August 2024, a number of these are historical crimes, meaning that although reported during the period specified, they were not committed during that period.
Of the 144 crime reports that had a victim under the age of 18 at the time of the crime, 65 of these crimes were committed after 1st January 2024.

1. How many of these sex crimes were within 3 miles of the Cladhan hotel? 
Of the 65 group 2 (sexual) crimes committed against minors in the Falkirk area between 1st January and 21st August 2024, 48 of these recorded crimes took place within a 3-mile radius of Cladhan hotel. 

1. Why did you redact the name [name redacted] in your response, when this is clearly already public knowledge? 
As you may be aware, the Act provides a right of access to recorded information only, therefore, the information sought is not held by Police Scotland and section 17 of the Act applies.
To be of assistance, I can however advise you that it is normal practice for personal information included in FOI questions to be removed from our responses, given these are, in effect, public disclosures and are published on the force website.

If you require any further assistance, please contact us quoting the reference above.
You can request a review of this response within the next 40 working days by email or by letter (Information Management - FOI, Police Scotland, Clyde Gateway, 2 French Street, Dalmarnock, G40 4EH).  Requests must include the reason for your dissatisfaction.
If you remain dissatisfied following our review response, you can appeal to the Office of the Scottish Information Commissioner (OSIC) within 6 months - online, by email or by letter (OSIC, Kinburn Castle, Doubledykes Road, St Andrews, KY16 9DS).
Following an OSIC appeal, you can appeal to the Court of Session on a point of law only. 
This response will be added to our Disclosure Log in seven days' time.
Every effort has been taken to ensure our response is as accessible as possible. If you require this response to be provided in an alternative format, please let us know.
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