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Freedom of Information Response
Our reference:  FOI 25-1907
Responded to:  03 November 2025


Your recent request for information is replicated below, together with our response.
Q1. What is the process for fulfilling the statutory duty of disclosure in criminal proceedings under s164 Criminal Justice (Scotland) Act 2016 in the following circumstances?
· when a victim of crime has made a Complaint about the Police re the police investigation, 
· criminal proceedings are live in respect of the original crime
· Police Scotland PSD has investigated the CAP but hold back the final letter to the complainer because of the ongoing proceedings
· the CAP investigation and final determination are material in that they may weaken the prosecution case and strengthen the defence case
· the subject officer of the CAP is also the reporting officer for the original crime.
You also provided the following clarification:
1. Yes sorry, you are correct, the request should relate to the Code under s164 Criminal Justice and Licensing (Scotland) Act 
2. What I mean by this is - where police have a duty of disclosure to COPFS under s164, how are related complaints against the police investigations provided to COPFS, particularly when the subject officer is the reporting officer 
Example - Person A is the victim of a crime and person B is reported to COPFS as an accused person.  Person A is dissatisfied with the standard of police investigation and makes a complaint to PSD who investigate the complaint.  
Police must comply with the duty of disclosure of relevant material to COPFS.  Given that PSD will not provide a final letter to Person A until the conclusion of criminal proceedings, how do PSD ensure that the duty of disclosure is compliant?
I hope this makes sense - I am concerned that the original enquiry officer (who is responsible for disclosure) will not be aware of the PSD investigation/CAP outcome which might be highly critical of police and therefore crucial to the defence or prosecution case.
Section 164 of the Criminal Justice (Scotland) Act 2016 relates to disclosure of evidence in criminal proceedings and outlines the obligations of the Police, the Crown Office and Procurator Fiscals Service (COPFS), and other investigating agencies, to reveal all potentially relevant information to the accused, crucial for ensuring a fair trial and preventing miscarriages of justice. 
The Professional Standards Department (PSD) report all criminal allegations about the police to the Criminal Allegations Against the Police Division (CAAPD), a specialist department at COPFS. 
At the outset of a criminal complaint investigation, PSD notify CAAPD of the enquiry, ensuring COPFS are aware of any criminal complaints about the police, prior to a formal investigative report being submitted. 
The investigative CAAPD report submitted by PSD contains details of any linked criminal enquiries, relevant to the criminal allegation. 
A letter is provided to any person who provides PSD with a statement, warning them that the content of such is disclosable to COPFS, and may be used in the criminal proceedings against them. 
Any material generated or obtained through the complaint enquiry is continually assessed to ensure compliance with our obligation to reveal to COPFS all relevant material. 
The duty to reveal all relevant material in a criminal investigation remains with the officer in charge of the investigation, however, should PSD obtain any new material, not available to the investigating officer, this will be revealed in accordance with normal processes.
In the case of criminal allegations, a ‘Complainer Warning Form’ is required to be completed by the person making the allegation, in addition to providing a statement to the investigating officer who will then disclose to CAAPD for onward sharing with COPFS dealing with original the original crime/case. 
If the complainer/ accused refuses to sign the form, standard practice dictates that no statement is taken in relation to the allegations made, although the circumstances/ evidence are still submitted to CAAPD. 
In the case of non-criminal allegations, if the complaint is subject to an ongoing criminal investigation or court proceedings, the complaint will remain ‘sub-judice’, pending, effectively, until matters are concluded at court, in fairness to the accused/ complainer. 
In many circumstances, investigating the complaint is not progressed, but closed for the complainer to re-contact PSD. 
However, a sub-judice complaint can be investigated, and is on some occasions, but the final letter is not presented until the criminal proceedings (including any appeal) conclude. 
Further information about the process is available in our Complaints about the Police Standard Operation Procedure.

If you require any further assistance, please contact us quoting the reference above.
You can request a review of this response within the next 40 working days by email or by letter (Information Management - FOI, Police Scotland, Clyde Gateway, 2 French Street, Dalmarnock, G40 4EH).  Requests must include the reason for your dissatisfaction.
If you remain dissatisfied following our review response, you can appeal to the Office of the Scottish Information Commissioner (OSIC) within 6 months - online, by email or by letter (OSIC, Kinburn Castle, Doubledykes Road, St Andrews, KY16 9DS).
Following an OSIC appeal, you can appeal to the Court of Session on a point of law only. 
This response will be added to our Disclosure Log in seven days' time.
Every effort has been taken to ensure our response is as accessible as possible. 
If you require this response to be provided in an alternative format, please let us know.


OFFICIAL

OFFICIAL
scotland.police.uk	[image: 36pt_twitter_icon]@PoliceScotland	 [image: 12pt_faceboo] PoliceScotland
OFFICIAL
image1.png
\.\)!zf.f
AR

POLICE
SCOTLAND

Keeping people safe

POILEAS ALBA




image2.jpeg




image3.jpeg




